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ties! 
OPENING CEREMONY 


Master of Ceremonies Janis Gardiner, Aboriginal Policing Directorate, Solicitor 
General Canada 


Opening Prayer Leroy David, Faith Keeper 
Brad Bonaparte, Translator, The North American Indian 
Travelling College Troupe 


Keynote Speaker: Michel Roy, Director General, Aboriginal Policing Directorate, Solicitor 
General Canada 


Mr. Roy emphasized that a special partnership exists between providers of police services and 
the communities they serve. The success of police services is related to the strength, 
knowledge and dedication of the individuals involved in governing those police services. Mr. 
Roy discussed briefly the roles of police governing authorities and the challenges faced by 
individuals who devote their time and effort to those organizations. He emphasized that those 
individuals must not only make on-going commitments to their own training, but must also 
have an equal on-going commitment to learning. Continuous learning involves understanding 
your community and exchanging ideas with others, as is the objective of this workshop. | 


Welcome from the Official Host: Grand Chief Russell Roundpoint, Mohawk Council of 
Akwesasne. 


Grand Chief Roundpoint indicated that First Nations have accomplished much, but that there 
is a lot left to do. There is today much more acceptance of basic concepts such as inherent 
rights, self-government, self-determination, and the third order of government. There is a 
need to continue to move forward in every area of governance, but to move forward at a pace 
that is comfortable to those being served. 


He indicated that the area of policing is particularly exciting, since First Nations are 
developing their own laws that will be enacted and adjudicated within the communities. It 
will be important for these laws to reflect the culture of the communities, which in turn will 
make people more respectful of those laws. He cited examples of new laws being developed 
in Akwesasne and encouraged other communities to progress as quickly as possible. 
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REPORT ON THE 1993 WORKSHOP 


Presentation of the report from the 1993 workshop, by Jocelyn Keeshig, Research Analyst, 
Ontario First Nations Police Commission 


Ms. Keeshig thanked the people who helped organize the 1993 workshop, most of all Ms. 
Janis Gardiner from Solicitor General Canada and Mr. Wally MacKay, Chairman, Ontario 
First Nations Police Commission. She then presented the report from the first Annual Police 
Governance Workshop, entitled Bridging the Gap, and indicated that the 1993 workshop 
reinforced the need to meet and discuss issues of common concern among communities. She 
emphasized that the report included a wealth of information and then highlighted a number of 
the items raised in the document, notably: 


@ the role of First Nations Police Governing Authorities as a buffer between police 
services and the community, 

@ the specific roles and responsibilities of Police Boards, 

® common problems of First Nations in developing their police services and governance 
structures, 

@ the management of the police services from the perspective of the Chief of Police, 

@ alternative models for legislation, and 

@ the role and responsibility of Police Boards in determining the needs of communities 
and meeting those needs, thereby contributing toward First Nations self-government. 


Ms. Keeshig also highlighted a number of the 35 recommendations presented in the report. 
Finally, she indicated that the evaluations from the 1993 workshop showed that it was a very 
successful forum for those who attended. 


COMMUNITY POLICING: UNDERSTANDING EACH OTHER 
AND WORKING COOPERATIVELY TOWARDS A COMMON GOAL 


Presentation by Bill Brant, Chief of Police, Akwesasne Mohawk Police Service 


Mr. Brant spoke about community policing and the related roles of different groups in the 
community. He provided a brief overview of the history of policing in First Nations 
communities, then discussed some of the problems that arose from past practices. Some 
primary problems related to: the police neither feeling nor being very effective; the 
"inequities in the so-called system" and the lack of respect for people in the communities as 
well as their views and culture. 


He indicated that the solution to past problems lies in community policing, and that the 
essence of community policing was crime prevention and finding alternative solutions to 
traditional policing methods. If the police set themselves up as "the professionals that know 
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it all", then they are not preventing anything, but rather becoming part of the problem by not 
listening to the needs of the community. 


Mr. Brant indicated that, in Akwesasne, the police service is developing partnerships and 
service agreements with various organizations that are actively involved with the community 
and organizations that wish to become more actively involved with the police services and in 
policing situations. Whereas this can be very beneficial for such organizations, their 
involvement can also present challenges because the police have little experience in working 
actively with individuals who do not have police training. For these arrangements to work, 
police services need to establish clear roles, responsibilities and procedures for specific 
situations. If these roles are clarified, then the participating individuals or organizations can 
make a very positive contribution, and the partnerships can be beneficial. Alternatively, 
without this clarification, the relationships with the organizations can deteriorate and 
community policing could fail. 

He also emphasized that a significant challenge of community policing was developing 
alternative solutions to traditional policing methods. Working closely with the community is 
the most effective means of identifying alternative solutions and helping them become 
successful. 


Presentation by Mr. Richard Weiler, Consultant 


Mr. Weiler provided a summary of his 30 years of experience in the area of assisting 
Aboriginal communities and Aboriginal policing services. 


He indicated that the two most important items that Police Boards need to identify are: 
@ the "nature of their business"; and, 
@ their specific roles in the community that relate to those lines of business. 


These two items must be addressed before anything else, because they will determine how 
Police Boards and officers will work with their community, and how the communities will 
relate to the police. He also emphasized that addressing these two items is a significant 
challenge when establishing community policing, because the police cannot be "all things to 


all people". 


Mr. Weiler indicated that, in defining the nature of the police's business, each community 
needs to recognize that its own needs and characteristics are different from those of other 
communities. Because of the distinctness of each community, the nature of their police 
service's business should also be different. Differences in communities can be seen in their 
size, the number of committees that exist, and the ways that different committees within the 
communities interact with one another. The differences that exist between communities can 
present a challenge to establishing community policing. Some committees will want to 
become involved in certain policing issues and not others because they will feel that some 
relate exclusively to police issues and not community issues. It is very important for the 
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Police Board in each community to understand the desire of the community to become 
involved in specific law enforcement and justice issues and not in others. This is inherently 
difficult to accept when trying to establish community policing, because the police would 
most often like to see the community accept at least some responsibility in all areas of law 
enforcement. 


Mr. Weiler also discussed many of the ongoing changes in many other areas that present 
challenges to Police Boards in defining their business and their roles. One important change 
that relates directly to community policing involves the need to balance the role of police 
between one that is proactive and one that is reactive. Police officers most often understand 
the reactive role, which includes the typical investigative response. However, it may be less 
clear to officers what the Police Board may require in terms of a proactive role, including 
specifically getting involved in the community and participating in non law-enforcement 
activities. This becomes very complex because, to support the establishment of community 
policing, officers may be required to take on a wide variety of roles in the community, 
whether formally or informally, which have little direct link to law enforcement. For 
proactive roles, it becomes difficult for Police Boards to define their expectations of their 
officers. 


Even after the roles have been defined, the Police Boards still need to establish the training 
requirements to assist officers in performing those roles, and then allocating the resources to 
those roles. Competence and training of officers is very important. The Police Board should 
consider whether officers have the competence required to take on specific proactive 
responsibilities or whether they require training. Furthermore, the Board should address 
situations in which the officers believe they know what to do, but do not act. This becomes 
particularly important when officers become involved in complex family or community 
situations. 


With respect to resource allocation, the Boards must decide how much time should be 
devoted to each area of prevention, public education, enforcement, and other roles. The 
Boards should determine how to address the flow of incoming calls and complaints while 
allocating the police services' limited resources to crime prevention and other proactive 
activities. Mr. Weiler indicated that, in 1994, some police services are responding to calls 
differently by making choices on the response priority time to calls. As a result, the 
decisions on resource allocation have a direct impact on the response time and, hence, the 
credibility of the police service. These issues become even more complex during a time of 
resource cuts. 


Another change in society involves allocating effort to identify the root causes of crime and 
working at influencing those causes. Society is creating more laws to address fundamental 
behaviourial problems, including sexual abuse, family violence, drinking and driving, and 
drug abuse. The police service's role in these activities is the practical linkage between crime 
prevention and community policing, and the justice system expects the police to be actively 
involved in those areas. However, the Police Board and police officers need to reconcile 
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these two different activities (i.e., community policing and proactive crime prevention) and 
clearly establish which business they are in and which roles they play in those activities. 


Another change involves a move toward getting people involved in mediation, that is, solving 
problems without getting into who is to blame. This will also affect significantly the role 
police officers will play. 


Mr. Weiler indicated that another important dimension of the police service's role in the 
community involves its positioning within the community. This involves developing 
relationships, including collaborative arrangements, with other organizations. Police services 
often want to take on new roles, but overlook those involving other concerned organizations. 
This can result in a backlash if the other organizations resent the involvement of the police 
service in their areas of expertise. Even when police are competent in those new areas and 
can make a positive contribution, the other organizations may react negatively if they have 
not been actively consulted in advance when determining the police's roles. 


Another important dimension involves balancing the roles of the police services and the 
implications on the Police Boards. Under community policing, the police service has to 
allocate resources effectively and efficiently across a wide variety of competing activities. 
The most obvious activity involves overseeing the policing in the community; another activity 
involves becoming involved in the community to facilitate change and increase the acceptance 
of community policing; another role to consider is whether to become involved in advocacy. 
When determining the balance of activities, Police Boards need to consider many practical 
considerations-- including resource allocation-- which organizations need to target for new 
relationships. 


These are all important considerations for Police Boards when establishing which business 
they are involved in. Mr. Weiler emphasized that police services should not try to do 
everything, but rather, be selective. Once the Police Board and police service have 
determined their lines of business and roles, they can determine the methods and means to 
undertake the necessary roles. It is important to emphasize that the methods and means 
should involve continuous communication and on-going interaction, and not just one meeting 
with each concerned group. The Police Boards can then establish the expectations they have 
of their officers, and provide them with the tools to meet those expectations. 


Mr. Weiler finished his presentation by emphasizing that the above efforts by Police Boards 
and police services will contribute significantly to helping communities improve and grow. 


Question Period: 


Q. 


Chief Brant was asked to describe the specific actions that his community had taken to 
implement community policing. 


Chief Brant indicated that Akwesasne had established a community group to address 
drugs and substance abuse in the community. The group has met several times and 
has identified a role for the community and a number of specific actions. The 
meetings were also useful to describe to the community some of the actions that the 
police service had already taken, such as establishing a drug unit and providing 
training. The meetings were useful to coordinate the actions of the community and the 
police service. 


Mr. Weiler focussed attention on the "problem solving process" set out in the 
documentation provided. He indicated that the first step is to identify an issue that has 
to be addressed, then establishing the relationship between the community and the 
police service. He indicated that the community has to understand the problem 
solving process in order to establish the respective roles of the community and the 
police service. Different mechanisms can be used to communicate with the 
community, including surveys and community meetings. Mr. Weiler emphasized that 
this contact is essential, primarily because the community issues identified through 
these consultative mechanisms are often very different from those that are revealed to 
the police service through the standard reporting mechanisms. This process of 
listening to the community is essential to the success of community policing. 


What is meant by “healthy communities" ? 


Mr. Weiler indicated that, in his opinion, what police services and other community 
services are trying to do is ultimately to make communities grow into healthier 
entities. This is a different approach than that of only preventing problems. By 
helping communities grow, police services will place more emphasis on crime 
prevention and getting to the social solutions of problems. This suggests that policing 
is part of a much bigger picture in the community and its mission is not just to prevent 
or stop crime. This viewpoint will have an impact on every aspect of the Police 
Board and the police service, since it changes the way resources are allocated, and 
how problems, emerging problems, and potential future problems are addressed. 


Chief Brant was asked how Akwesasne deals with its multi-jurisdictional situation. 


Chief Brant indicated that Akwesasne is jurisdictionally very complex: there are a lot 
of borders and a lot of players involved. He indicated that the principal problems 
relate to staffing, resource allocation and training. Until these issues are addressed, 
the local police service will not be able to establish the necessary linkages with all the 
related police services and tackle major issues in a concerted way. They are currently 
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in the process of establishing alliances and mutual assistance agreements with the 
RCMP, the Ontario Provincial Police, Quebec Provincial Police and other services in 
the surrounding area. These agreements are essential to know what the respective 
roles will be, where the resources will be, the procedures for mobilizing staff, and the 
strategies to use in specific situations. 


How can the police service develop confidence and competence in the community ? 


Mr. Weiler indicated that one important aspect in developing confidence and 
credibility is to demonstrate to the community the importance of having linkages with 
the police service. He indicated that many situations exist in which the police have 
not been accepted as a player in solving community problems and in many situations, 
the fault may lie with the police service. The police service needs to develop a 
service-wide strategy that is going to be seen as helpful to the community. Successful 
strategies can result in police services that are extremely credible in communities. 
However, those police services recognize that developing confidence and credibility is 
a continuous process. It is important for the police service to define its role and the 
roles of individual officers. Sometimes, certain officers are not the best choices for 
specific activities. Because of the personal level of many of the interactions, it is 
often difficult for police services to develop and implement a strategy that meets the 
needs of officers and the communities. Nevertheless, any action to increase the 
community awareness of the role, activities and concerns of the police service will 
contribute to increasing confidence and competence. 


Chief Brant indicated that, at Akwesasne, developing confidence and competence was 
an ongoing process. He indicated that, when the community sees that the police 
service is acting cooperatively, this automatically raises the confidence of the 
community in the police service. However, there are always community fears, and 
these have to be addressed. 


How can you instill in police officers that they are more than just police officers and 
that they are members of the community ? How do you deal with people after they 
leave the community and then come back ? 


Chief Brant indicated that traditional police training has emphasized heavily the aspects 
of law enforcement. However, he indicated that training now has to teach officers the 
entire spectrum of how they can work with a community. At the Ontario Police 
College, they have begun establishing scenarios where trainees are exposed to various 
situations and can review their performance. The skills that these officers develop will 
be brought back to the communities and communicated to other officers. 


Mr. Weiler agreed that this type of training complements well the more standard law 
enforcement training. He also indicated that positioning the officers with this training 
within the community is equally important, and involves actively planning the use of 
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the police resources. This is important because a Police Board can cause a negative 
reaction in the community by indicating that officers have specific skills and then not 
allocating those officers where they can provide the greatest benefit. It is equally 
important for the Police Board to indicate to the community what the officers are 
trained to do and what they are not trained to do. 


Mr. Weiler also indicated that, through the sentencing process, some communities 
maintain on-going contact with individuals that are incarcerated and that this is a 
specific part of the community plan. He believes that there are many ways to ensure 
that contact is maintained. 


CRIME PREVENTION: THE NATIONAL LEVEL VS. THE LOCAL LEVEL 
Presentation by Elaine Scott, Executive Director, National Crime Prevention Council 


Ms. Scott emphasized two points discussed in earlier presentations that support crime 
prevention: the community needs to be committed to crime prevention, and the importance of 
working together and sharing information and successes. 


She indicated that the role at the national level involves, first of all, facilitation. This 
involves getting various levels of government working together. The second role involves 
sharing information: successes, what works best, and sharing ideas. The third role at the 
national level involves national-level and global-level information. She indicated that the 
challenge is to coordinate information and data from different sources, including crime 
statistics, levels of actual crime, and the public perception of crime. She provided specific 
examples in which these three sources of information indicated contradicting conclusions. 
Based on all this information, the Council is trying to understand the implications of different 
approaches to crime prevention. The first challenge is to actually define crime prevention. 
Sometimes crime prevention means becoming involved before a crime is committed. 
Sometimes it means early intervention after a crime. In essence, crime prevention means 
working within communities and with each other to determine the roles that have to be played 
to effectively reduce crime. 


Addressing factors such as education, employment, housing, and social development in our 
communities does help to prevent crime. These areas need to be addressed in order to 
develop long-term solutions. These strategies at the national level are no different from 
those at the community level, only on a different scale. 


She indicated that it is important for the federal government to establish partnerships to 
develop solutions. Major changes in social programming can have a significant impact on 
crime prevention as can partnerships which provide an opportunity to understand the 
directions being taken to change social systems. This approach is very similar to the 
partnerships being developed at the community level. 
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Ms. Scott provided an overview of the members of the Council and indicated that they 
represent all the different stakeholder groups involved in crime prevention. She emphasized 
that although individual members may not always agree on a consensus basis, they share a 
commitment to making a difference through promoting crime prevention through social 
development. 


In closing, she emphasized that crime prevention must involve a multi-disciplinary approach. 
Without effective interaction between the concerned groups, crime prevention will be very 
difficult to implement. It is important for all those involved to be committed to the same 
objectives. 


Presentation by Chief Mike Leach, Lillooet Band, and Coordinator, Aboriginal Justice 
Institute 


Chief Leach indicated that he prefers to explain concepts and the linkages between concepts 
by drawing groupings of related circles. He indicated that this approach illustrates that 
everything is connected together. He relied on his experience in Lillooet to develop the 
concepts he wished to present. He also indicated that he did not like the word "crime" and 
preferred to refer to those events as activities that are not desirable which are going on in 
communities. 


He placed "prevention" in one circle and surrounded it with four other circles. In each of the 


four other circles he wrote "community", "police", "justice", and "social services". This 
illustrates that prevention is closely linked to all four of these elements. 


Chief Leach indicated that the next step in discussing the model is to focus on each of the 
four surrounding circles individually (i.e., "community", "police", "justice", and "social 
services"). To discuss each of these four concepts, he placed each one at the centre of new 
circles, then discussed the relationship between the circles. 


To discuss the "community" theme, he drew four new circles around the middle "community" 
circle. The first new circle represented "people involvement". Mr. Leach indicated that 
people in the community at all levels need to be involved in prevention, regardless of which 
system of governance the community had in place. The second new circle introduced the 
"governance" system of the community. The third new circle around the "community" theme 
was "healing initiatives". He indicated that the term "healing" is very broad and means 
different things in different communities. The fourth circle was for “guidance of the elders”, 
reflecting that, in the communities, the elders are the traditional lawmakers. He indicated this 
by introducing any significant changes in communities, all the elements in these surrounding 
circles need to be considered, including the linkages between these elements. 


The second main theme involved "police". The "police" theme was surrounded by four new 
circles. The first new circle represented the Police Board and governance, two elements that 
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reflect and are sensitive to the needs of the community. A second new circle was for 
“community prevention programs". He indicated that these programs can include a mix of 
traditional and non-traditional approaches. However, the programs should reflect the needs 
of the communities and the resources available. The third circle involved "cultural training 
within the police force". This type of training is very important because it helps officers be 
sensitive to the needs of people based on the cultural values of these people. The final circle 
around "police" involved "communications" with people within the community and at all 
levels. All these elements need to be considered together when ee changes to the 
police services in a community. 


The third main theme, "justice", was surrounded by four new circles. Mr. Leach indicated 
that the first circle includes the most important characteristic of the justice system in a 
community: that it has to flow from the people, and have the peoples' consent, recognition 
and respect. These are the ingredients of a traditional system -- one that will work for the 
community. The second new circle introduced the non-traditional justice systems -- the 
provincial and federal systems. These should be considered to determine what value they 
bring to the community. It is equally important to determine which elements of those systems 
will have a negative effect on the community, and developing strategies to attempt to bring 
changes to the criminal code so that it accommodates Aboriginal sensitivities. The third 
circle included "injustice". To address injustice will require elder guidance, because the 
community will listen to them. The fourth new circle involved “police involvement in the 
justice system". It is essential for the police to be involved in the traditional system. The 
officers need to understand the system and how it affects and influences the individuals 
concerned. 


The fourth main theme was "program services". The first new circle related to "program 
services" introduces the "caregivers". They provide care to those in the community who 
need it, whether elders, children, adults, families, or others. Sometimes they receive 
recognition for their efforts and sometimes they do not. These people may be paid, or not. 
The second new circle involves "traditional healing circles" -- places where people get 
together and deal with things in society that are not acceptable. Healing circles are places 
where community decisions can be taken. The third circle is for "abuse prevention 
programs". These are programs in the community that address abuse situations and provide a 
place for people to go to begin the healing process. These are all part of the healing circle, 
which reinforces that a problem belongs to the entire community and not only one individual. 
Also, workshops are useful mechanisms for bringing people together to exchange ideas. 


Mr. Leach indicated that for prevention to take root in a community, the entire community 
must undertake a commitment to resolving some of the community problems. The 
commitment has to be there to address all the elements described in the circles, reinforce the 
linkages, and find mechanisms that work for the specific community. Mr. Leach provided 
examples of some mechanisms established in Lillooet. These include a building that is a 
spiritual centre to exchange ideas and find solutions; changing the government style to be 
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more accepting of the need to address social problems; and communicating to community 
members that there is a need and a will to address some of the problems. 


Mr. Leach indicated that each community is part of a larger territory and that the healing 
process that brings change to one community will eventually extend to other communities. 
However, people from one community have to respect the differences in values and needs of 
other communities. 


As communities heal themselves, then territories heal themselves, and the impact will begin to 
be felt at the national level. As this change occurs, it will be important for those representing 
First Nations at the national level to communicate to the federal and provincial governments 
that our First Nations communities have the inherent right to govern themselves. Mr. Leach 
indicated that this in itself, is part of the healing process. He believes that First Nations 
communities will make some mistakes along the way, but that's all part of the healing 
process. Even with self-government, First Nations have to establish linkages with other 
orders of government, and this is all part of developing a system of respect for one another. 
This does not mean a delegation of authority, but rather respecting each other and, at the 
same time, growing with one another. 


Mr. Leach indicated that once prevention takes hold in a community, it becomes a natural 
process that will grow and will continue to change many things for the better. 


Question Period 


Oy: What is the role of the police in some of the community healing resulting from alcohol 
problems ? 


Mr. Leach responded that the police have a role to play in society, but that they are a 
foreign way of dealing with community problems. The community needs to define the 
role police will perform, and that is part of the healing process. The police have to be 
involved in every aspect of the community and not only the functions set out in the 
agreements. It becomes a challenge for the officer responding to a call, because that 
officer needs to determine how to take the problem back into the community to find a 
community-wide solution. The community also has the responsibility of providing 
mechanisms to address the problems that arise. If the community does not do its part, 
the police will be limited in what they can do and will always be in a reactive role. 


He indicated that both the police and the community have an on-going responsibility to 
find new mechanisms to deal with community problems. The dialogue has to be 
continuous, either through workshops, meetings, or other means. However, to 
establish this dialogue, the community and the police service need to set out how to 
deal with specific situations that may arise concerning sensitive information on 
personal matters and investigations. Until the community is ready to deal with these 
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types of problems, it will be difficult for the police to share the information and find a 
community solution. 


In practice, the ability of the police to deal with the community in solving sensitive 
issues will depend on how far the community has progressed in terms of being willing 
to deal with the issues, and having in place a process to disclose information. The 
community can not demand too much of the police service if it is not yet willing to 
deal with the community problems. 


How do we deal with changing justice systems and conflicts between traditional and 
non-traditional systems ? 


Mr. Leach indicated that there is much discussion about what are traditional and non- 
traditional systems. He believes that, irrespective of the definitions, it is important to 
develop a justice system that is recognized both within the community and by those 
outside the community. If the system is recognized by those outside the community, it 
eliminates the delegation of authority. He believes that communities need to develop a 
nation-to-nation perspective with Canada and with the provinces. He indicated that 
without that level of recognition, there will always be a potential for conflict at a time 
of action, because someone else will be judging your actions. 


He also indicated that the justice system needs to be designed to look after the people. 
Both the traditional and non-traditional systems have elements that can contribute to a 
justice system that accomplishes that objective. This approach avoids the political 
problems of defining what is traditional and what is non-traditional. 


Ms. Scott emphasized further that systems exist across Canada and in other countries 
that are not defined as traditional or non-traditional, but that work well. As a result, 
there may be a false perception that some types of systems are better than others, 
when the system in each community should include elements from many sources. 


DEMOGRAPHIC SURVEY 


Presentation by Savvas Lithopoulos, Aboriginal Policing Directorate, Solicitor General 
Secretariat 


Mr. Lithopoulos introduced a study being planned related to the demographics of First 
Nations Police Officers. He indicated that the purpose of the study was to develop 
information to support research and promote the development of efficient, effective and 
responsive policing services for First Nations communities. The study will: 


@ describe the social demographic characteristics of First Nations Police Officers, 
including their attitudes towards the justice system, offenders, the police role, policing 
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models, perceptions of workplace, life satisfaction, police training programs and 
policing home communities; 

@ describe problems encountered by Officers concerning the discharge of their 
responsibilities; 

@ develop a comparison with findings from similar research of Aboriginal Police 
Officers, and 

@ determine how other police services are addressing similar issues. 


The methodology will involve a questionnaire to be distributed to all First Nations Police 
Services, who will in turn distribute it to all 800 First Nations Police Officers. A copy of the 
findings report will be made available to each participating police service and aggregate data 
will be made available for dissemination. 


CONFLICT RESOLUTION 
IN THE ABORIGINAL JUSTICE SYSTEM 


Presentation by Jolene Adams, Consultant, Tannis, LeClair and Reed 


Ms. Adams presented her views and experience related to mediation, also known as conflict 
resolution, or alternative dispute resolution. The fundamental principle of mediation is to 
provide a safe haven for people in conflict to vent frustration, communicate, and build 
relationships. 


Ms. Adams indicated that mediation has several beneficial features over the current justice 
system, which relies entirely on lawyers and courts. The court-based system is expensive, 
lengthy, inconvenient, uncomfortable, without privacy, uncertain, and provides little or no 
opportunity for direct discussion between those involved. 


As an alternative, mediation can be used as a means of incorporating positive aspects of the 
current court-based system with traditional native approaches. Mediation allows conflicts to 
be resolved through dialogue using a mediator, or through an exchange of information using 
the mediator as the intermediary. Mediation has many advantages over the court-based 
approach. It is: 


@ affordable, sometimes free of charge; 

@ quick, since mediation can accomplish much in a few hours, compared to the long 
delays associated with courts; 

© comfortable and understandable, since it does not involve legal processes and 
terminology; 

@ private, since mediation is a meeting behind closed doors; and 

® confidential, since the mediator can not be called later as a witness if a court-based 
solution is required. 
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Mediators will explore the gaps between individuals and will attempt to focus on the roots of 
the problems. It is useful to separate objectively the different issues associated with the 
conflict and to address them one at a time. Mediators will act as catalysts to help people 
discuss those issues. 


However, Ms. Adams emphasized that mediation is not for everyone and some people will 
prefer to rely on the court system. Mediators are not able to enforce agreements. 


She indicated that her first experience with mediation began with the conflict in Akwesasne in 
1989-90 when the community decided to develop some type of peace making program. Ms. 
Adams indicated she was asked by the Grand Chief to develop the program even though she 
herself was involved in the conflict. She indicated that she was reluctant to take on that 
responsibility. Furthermore, she did not know where to start and the funding for the program 
was available for only one year. 


The first task they undertook in Akwesasne was to bring together a group of individuals from 
the community who would be trained as mediators. Once the group was formed, they 
worked with the elders in the community to develop a conflict resolution program that 
reflected the laws in the community, its culture, history and approaches to dealing with 
problems. The program was called "Sken nen Kowa", which is Mohawk for "Great Peace". 
A major challenge in developing the program was to establish trust between all those involved 
in the program itself, since the group involved included all factions from the conflict and they 
all needed to overcome their distrust of one another. 


She indicated that the second task involved setting up the administration of the program and 
providing training for the mediators. The group needed to determine what kind of training 
was required and who could provide that training. All these tasks took more time than 
anticipated. Eventually the training was provided over a period of four months by a number 
of experts who were brought in from several locations. 


As one example of their involvement, they were asked by a school principal to provide 
mediation within a school. Through these interventions, the mediators helped change the 
behaviour of children, reduce violence, and encourage the children's participation. They also 
trained the teachers to cope with difficult situations. In addition, a number of cases were 
referred by the police and were resolved without involving the court system. Often, the 
opportunity to discuss and express frustration was enough to solve the problems. Mediators 
often encouraged people to get involved in specialized counselling for marital problems or 
alcohol and drug abuse. 


However, just as the program was becoming well known and gaining momentum, the year 
elapsed and the funding stopped. Nevertheless, Ms. Adams believes that many valuable 
concepts and practices were established and will continue in the community on their own. As 
a result, the program accomplished what it set out to do. 


216 = 


She indicated that the law firm that she now works for has incorporated conflict resolution 
into all aspects of its practice and it is not at all involved with the court-based process. 
Clients are provided with the opportunity of using mediation as a means to resolve conflicts, 
or to have their lawyers involved in the mediation. When lawyers are involved, they are 
there to protect the rights of individuals, but not to control the process. The process is 
controlled by those who are in dispute. 


Ms. Adams provided an information package that was part of a training program on conflict 
resolution and referred to three books that she found, as follows: 


@ Mediate Don't Litigate, 
@ Alternative Dispute Resolution, and 
@ Dancing With a Ghost. 


In closing, Ms. Adams indicated that mediation centres should be separate from the court 
system and participation must be completely voluntary. If people are forced into mediation, 
they will not participate actively and an agreement will never be reached. Referrals to 
mediation should come from community programs, from caregivers and from the police, as 
long as participation is voluntary. She also believes that agreements resulting from 
mediation should be binding in court and enforced by the police, but this is not yet in place. 
This approach would encourage the entire community and the individuals involved to take 
responsibility for their actions. 


Question Period 
Q. Is mediation used when the court system is not working? 


Ms. Adams indicated that mediation is sometimes used when the courts are not 
working. Mediation is particularly useful in problems where two people need to 
communicate to work out a problem, for example, in custody cases where one party is 
not abiding by the court decision. However, she indicated that sometimes the lawyers 
involved get concerned because they are being excluded from the process. Because of 
this, it is important to nurture the lawyers and indicate that mediation is necessary 
because the court approach is not working. 


Q. What happens in a case where restitution is warranted? 
Ms. Adams indicated that the mediation process can not force restitution, but the two 


parties could agree that one person will compensate the other. However, the 
agreement can not be enforced by the mediator. 
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Q. What happens in an assault case? 


Ms. Adams believes that severe assault cases should not be dealt with through 
mediation because there is too much resulting hurt. However, once an assault case 
has been resolved, mediation can be very useful to help rebuild a relationship. 


Q. Are there special training considerations? 


Ms. Adams indicated that training is extremely important. However, it is even more 
important that, when taking mediation training, the trainees learn to mediate from a 
native perspective. The approaches for mediation in a non-native society are very 
different because the principles of that society are completely different and much more 
narrowly defined than those of the native society. 


G: Does the mediator have any authority? 


Mediators have no power at all. They only empower the individuals to resolve their 
own problems. 


OF Has the pipe ever been used? 


Ms. Adams indicated that they have not yet used the pipe because no-one has asked 
for it. However, they have had tobacco and sweetgrass burning. There is no one 
formula. It is most useful to use whatever method suits the needs of the parties 
involved. 


TRAINING WORKSHOPS 


Training Workshop on Dealing With Media, by Randy Coupland, Hill and Knowlton Canada 
Limited 


The objective of the workshop was to explain how the media works and to help the 
participants "level the playing field" when giving an interview to a journalist. Mr. Coupland 
conducted and recorded a brief interview with a volunteer from the audience. He then used 
other interviews and the one conducted with the audience volunteer to illustrate the following: 


@ It is very important to obtain information before the interview on what the topics will 
be, the journalist's focus, and other background information. This helps to control the 
interview and, to an extent, reduce the risk of not knowing when an interviewer has 
an agenda of his or her own. An interview is not like a prepared speech in that the 
interviewer can try to lead the interviewee in specific directions. 
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@ The media are often looking for something that catches attention. Also, due to time 
constraints, they sometimes tend to use a "boilerplate" approach that is based on 
"black and white" presentation of issues. Because of these factors, a conversation 
with a journalist is not like a normal conversation. There is little time or incentive to 
pursue the "grey" areas of an issue during an interview. Know what the journalist's 
focus is and give him what he or she needs, in the format he needs it, in plain 
language, giving short, to-the-point answers and backing it up with relevant 
information. 


@ It is essential to determine before the interview the key messages that you wish to 
present. It is also important to consider the questions that might arise. If a journalist 
calls, do not conduct the interview on the spot. Ask what the interview is about, then 
ask to call the person back so that you have time to prepare. 


@ It is important not to say "no comment" and other such things. It is more effective to 
say why you can't answer the question, and then explain what you can tell them. Do 
not ignore the question even if you do not want to answer it. Address the question, 
and then move on to your messages. 


@ An interviewee's tone is crucial. It is important to be friendly, human and 
professional. 


© It is important that all spokespersons on an issue are providing uniform and consistent 
messages. 


@ There is no such thing as “off the record". 


@ Don't speculate. Time wasted speculating could be used more effectively by 
reinforcing the main messages. 


@ Always answer in a positive way, if possible. 


@ Ifa journalist asks "is there anything you would like to add?", use the opportunity to 
deliver your most important messages. 


Workshop on developing a Police Policy Manual, by Mark Manitowabi, Chairman, 
Wikwemikong Police Commission, and John McKabe, Chief of Police, Wikwemikong Police 


Mr. Manitowabi began the workshop by setting out the rationale for developing an organized 
policy manual. He indicated that the primary reason for developing the manual is to provide 
a clear well-reasoned course of action for any situation that will arise. The exercise of 
developing the policies will encourage the police service to examine the underlying motives 
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for specific responses to situations, the specific actions to be taken, the nature of the 
responsibilities, and the intended result. 


An important reason to develop policies is to minimize wasted effort. When a policy is in 
place to address a situation or an issue, less time and effort is wasted trying to determine the 
best course of action. Mr. Manitowabi also believes that, when policies are in place, the 
overall professional risk to everyone concerned is reduced, primarily because the actions, 
responsibility and accountability will be set out clearly in the policy. When officers or other 
concerned persons are questioned later about their actions in a given situation, they will be 
able to support their actions by referring to the directions set out in the established policies. 


Mr. Manitowabi indicated that clear policies are the best way to ensure uniformity and 
consistency in the practices of the police service, and that this consistency and uniformity are 
essential parts of an efficient and effective police service. He indicated that, if policies are 
not in place, officers and others will devote an unwarranted level of effort explaining or 
defending their actions. This effort would not be required if clear policies existed to provide 
guidance through all possible situations. Furthermore, if policies are not in place, police 
service management will need to devote significant effort to explaining their actions or those 
of their officers, whereas a policy statement could provide the basis for a quick and consistent 
explanation. 


He indicated that policies are important to all levels of the police service and must give 
guidance to all concerned individuals. Officers need policies to provide guidance for all 
duties and all situations. The policies set out what is supposed to be done, and what the 
officers are accountable for. This removes one important level of uncertainty from the 
officers on the street. Officers can regularly refer to the policy manual to check for the 
established actions for given situations, whether it be for filling in a form, or apprehending 
someone. 


The Chief of Police and Band Council should also be governed by policies that set out their 
involvement in the service, their approach to managing the service on behalf of the 
community, and the actions they can and should take in specific situations. As is the case for 
officers, the policies provide a level of protection to management as well. 


Mr. Manitowabi emphasized that the policies should be simple and understandable. The 
meaning of the policies should be clear to officers referring to the manual and equally 
understandable to members of the public who are shown specific policies to explain specific 
police actions. 


Police services often rely on consultants or the experience of other police services to help 
develop their policy manuals. It is important that a police service's manual be tailored to the 
need of their own service and community. If the policies do not reflect the characteristics of 
the community, problems will arise for the entire service and the policies will eventually need 
to be rewritten. Mr. Manitowabi suggested that the most successful individual within the 
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police service to develop policies would be someone who has senior management experience, 
experience on the street, and who has had difficulties in the past with established policies. 
He believes that this type of person will have a critical view and ensure that the policies 
reflect accurately and completely all the necessary elements. 


He also indicated that, to a point, developing policies should be a democratic exercise. It is 
important to provide everyone concerned with the opportunity to comment on policies as they 
are being developed. Furthermore, as people review developing policies, they will become 
familiar with all the areas of the police service that are covered by policy. 


Mr. Manitowabi indicated that policies are not a substitute for thinking. Policies will never 
cover every possible situation and policies need to be changed from time to time to reflect an 
evolving environment. As a result, it is important for the police service to continually 
reconsider the established policies in their manual. This provides a "reality check". 


Finally, Mr. Manitowabi indicated that they have not yet finished their own policy manual, 
and is not sure whether they ever will. The manual now includes all the components 
necessary to enable people to get through their day. However, the ever changing needs of 
the community mean that the policies also need to change continually. 


Mr. John McKabe continued the workshop by providing examples from their experience in 
developing a policy manual for Wikwemikong. He emphasized that every day new 
developments occur that involve revisiting and, sometimes, changing policies. This presents 
a challenge, because a small police service such as theirs does not have a full-time "policy 
and procedures" branch to undertake this work, as might a big city police service. He 
indicated that, for situations that are not yet covered by formal policies, their police service 
relies on interim orders, which they call "Chief's memos". 


Recent changes in their environment that required new policies include the use of pepper 
spray by officers, and the police service's recent adoption of the Ontario Municipal and 
Provincial Police Automated Cooperative, a computer based police service management 
system. In another example, a recent arrest required that they review their policy related to 
leaving or removing money from a prisoner before being lodged in the lock-up. 


Mr. McKabe provided examples of policies that cover all areas of the police service. He 
emphasized that because their police service recently hired five new officers, it was important 
for the policies to be clear and straight-forward so that they could provide guidance to new 
personnel. 


He made available their policy manual for review by the workshop participants. (Copies of 
the Policy Manual are now available through the Aboriginal Policing Directorate, Solicitor 
General.) 
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Mr. Manitowabi indicated that, when self-policing was first introduced and national and 
provincial agreements were signed, the policy considerations were underestimated. The 
agreements required only the production of a charter for the Police Services Board, an 
appeals process, and a code of conduct and discipline. These documents are sufficient for the 
negotiation process, but not for establishing an operational police service. To provide an 
effective and efficient policing service, policies are necessary. 


Question Period 
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How was the relationship between the Chief of Police and Council established in order 
to minimize political interference ? 


Mr. Manitowabi indicated that they had developed a first policy that set out the 
responsibilities of the Council and of the Chief of Police. When difficulties arose and 
the Council wanted to become involved in operational matters, it provided an 
opportunity to refer to the policy and test whether it was working, and whether the 
Council was prepared to stand behind its commitment. 


Who clarifies which issues are political and which are operational ? 


The Chair of the Police Commission makes the ultimate decisions on the separation of 
responsibilities between the Police Commission and the Chief of Police. However, in 
practice, the Chair addresses issues of a political nature and the Chief of Police 
addresses operational issues. 


Should you have policies in place even before setting up the police service ? 


In an ideal situation, policies would be set up before policing begins. However, in 
practice this does not happen. Nevertheless, it is important to begin establishing the 
policy manual as soon as possible, even during negotiations. Policies are very 
important even to the processes involved in setting up the police service, such as 
equipment selection, selecting candidates and hiring officers. 


LUNCHEON SPEAKER 


Mr. Joseph Myers, of the American Indian Justice Center in California 


Mr. Myers presented a historical overview of the justice system in the United States. The 
text of the presentation is included as an Appendix to this report. 
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REPORT ON RECOMMENDATIONS FROM THE 1993 WORKSHOP 


® More training content in the Workshop, day 2 of the 1994 Workshop is allocated to 
training sessions. 


®@ Montreal was selected as a venue for the Workshop in response to a request for a 
more central location. 


@ Presenters this year were asked to provide as much as practicable written material for 
distribution. 


® The Aboriginal Police Directorate should provide information on the national-level 
progress of issues related to First Nations policing and that regional reports be 
provided. There was agreement that material still needs to be produced to meet this 
need for information. 


The 1993 Workshop also provided a number of general comments, observations and 
recommendations directed to local Police Boards in general, their members, the federal and 
provincial governments. 


OBSERVATIONS AND RECOMMENDATIONS FROM THE AUDIENCE 


@ It was recommended that an ad hoc committee be established to follow-up on 
recommendations from workshops. 


@ It was recommended that, if the workshop is to be a forum for addressing issues and 
recommendations, a mechanism should be established for approaching the Assembly of 
First Nations for ratification of the workshop's conclusions and recommendations. 


Closing Prayer Leroy David, Faith Keeper 
Brad Bonaparte, Translator, The North American Indian 
Travelling College Troupe 


APPENDIX “A” 


THE AMERICAN JUSTICE SYSTEM AND AMERICAN INDIANS: 
AN HISTORICAL OVERVIEW 


Verbatim transcript by Luncheon Speaker Joseph Myers, of the American Indian 
Justice Center, Petaluma, California. 


Sovereignty 


Thank you. Hopefully what I’m going to say to you today will be of some assistance to you 
in developing your law enforcement institutions and court systems. I’d like to begin today by 
talking a little bit about sovereignty in the United States in terms of the Tribal governments 
of what we call Indian country, which is equivalent to Reserves up here. In the United 
States, sovereignty was dissected in the early 1800s by a Supreme Court decision. And John 
Marshall, who was Chief Justice of the American Supreme Court at that time, when the 
Cherokees were having problems with non-Indians in Georgia, made some Indian law which 
has lasted to this day and done some very damaging things to the vitality of Indian 
communities in the United States. In Cherokee Nation vs the State of Georgia, Marshall 
labelled Indian Tribes in the United States as the equivalent of domestic-dependent nations. 
In the case, the Cherokee Nation attempted to come to the Supreme Court as a party in much 
the same way that a state or a foreign country would. Marshall rejected such jurisdiction. 


That decision has created a mindset, whether we care to admit it in the United States, of a 
conscious dependency upon the federal government. For social programs, we depend on the 
Bureau of Indian Affairs. We depend on the agency superintendent, who sits out on most 
reservations in the United States, as a symbol of that characterization of domestic-dependent 
nations. In that opinion, Marshall also said that Indian Tribes in the United States had lost 
their external sovereignty. This meant that Indian Tribes could no longer enter into 
agreements on the international level with other countries. We still retain internal 
sovereignty, however, which is the ability to govern within the territorial limits of our 
reservation. Thus, we are able to enact and enforce laws on Indian reservations. 


That’s the starting point in Indian law, the early 1800s. Since then, we have seen a severe 
whittling away of that internal sovereignty. In a 1978 decision that is well-known within 
Indian law-enforcement circles, the Supreme Court essentially ruled that Indian Tribal Courts 
have no inherent power to prosecute non-Indians who violate Tribal Law, that non-Indians 
are exempt from Tribal Law from criminal statutes of the Tribe in Indian country. Now I 
can’t break a law in New York City and go to the judge at my arraignment the next day and 
say, “Judge, you don’t have any jurisdiction over me because I’m an Indian from 
California.” He’d probably drop the gavel on the back of my head and say that’s a very 
stupid argument. But that argument holds true in Indian country. If you’re not an Indian, you 
are set free for breaking the criminal statutes of the Tribe. That’s not fair and equal justice, 
and is not respect for and recognition of Indian sovereignty. 
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The Supreme Court went one step further in 1990, ruling that non-member Indians could not 
be prosecuted in Tribal Courts. The effect of this decision was that it essentially relegated 
criminal jurisdiction on Indian Reservations by a specific Tribal Government only to your 
members. As a result of this decision, if you have a gathering on an Indian Reservation, and 
if an Indian from another reservation is raising hell, you can’t do anything about it in terms 
of prosecution. However, this decision was short-lived because it was overturned by 
congressional legislation in 1990. 


In the area of civil litigation, we are still whittling away. We have cases in which the 
Supreme Court is now looking at the demographics of Indian Reservations. If there are a lot 
of non-Indians living in a certain part of the reservation, then that area is going to fall under 
county and city jurisdictions. So, the move continues.... The move from total, complete 
sovereignty to the erosion of Tribal sovereignty. I think it is up to the Indian people to take 
that attitude of dependence on federal programs, and act independently of federal (and, 
provincial, up here) governments and work on a government-to-government level. If we 
cannot instill a government-to-government relationship, then the erosion will be complete in a 
short time. 


Crime and Violence 


Crime and violence on Indian Reservations in the United States is up. The Bureau of Indian 
Affairs puts the statistics on incidents of attempted rape at 65 per cent higher than the 
national average. Attempted burglaries are four times the national average, and homicides at 
two and a half times higher. It is interesting because these are Bureau of Indian Affairs 
statistics and they talk about attempted rapes and attempted burglaries. Evidently, if you are 
successful, there are no statistics on it. Crimes, I think in Indian country, and violent crimes, 
as probably here in Canada, are often alcohol-related. A lot of times we hurt ourselves and 
our own family members. I really think that you can learn from what has taken place here on 
the lower forty-eight because, for a long time, we’ve been in denial about those things. We 
deal with those who are overtly or who are publicly alcoholics. They’ve got a problem. We 
don’t look at ourselves as perhaps being a problem. We’re sitting on a Tribal Council, or 
perhaps we’re police officers. We all have to deal with the abuse of alcohol because I don’t 
see alcoholism as requiring some form of genetic predisposition or as being some sort of 
physiological deficiency. I see it as an historical, oppressive escape from a lot of devastating 
things that have happened in Indian country-- to one personally, to people as groups and then 
across the country in the United States-- all of Indian people. 


But domestic violence is on the rise. It’s on the rise throughout the United States. And 
maybe it has always been there, under the surface, lurking. But, in my opinion, domestic 
violence is a very complex situation. It’s more than somebody striking out and hurting 
somebody in their family. I really think that it goes to the concept of property interests in 
another human being... that the wife is my property... children are my property. And if 
you’re not in balance-- if you don’t have a healthy perspective of your life and what you’re 
doing with it as a man-- you take it out on your property. Of course, that is very over- 
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simplified. But I do think that European concepts of property value in people came across the 
Atlantic Ocean to the shores of this country and embedded itself in our mutual societies. But, 
I think we can solve those problems as Indian people who serve communities, Indian 
Reservations... who work there... who live there... who grew up there.... I think we’ve got 
a stake in it and we need to understand and admit and take the bull by the horns, so to speak, 
and do something about it. 


Jurisdiction 


Crime in Indian country, and investigating crime in Indian country, is a hodgepodge of 
jurisdictional conflict. Tribes have jurisdiction, and the federal government has jurisdiction 
through the Bureau of Indian Affairs. Sometimes the state (or, the province in Canada) has 
jurisdiction. But nobody seems to have jurisdiction when it is a case they don’t want to deal 
with. But usually, in the United States, misdemeanour jurisdiction is with the Tribe. Back in 
the late 1800s, the Federal Court tried to take jurisdiction over a homicide in Dakota 
territory in which one Sioux killed another. In the Tribal Courts, the defendant was found 
guilty and his penalty was to provide for the future and welfare of survivors of the victim. 
Of course, in the good old Wild West, that was not good enough. Restitution was unheard of 
in those days. When the territorial officials found out about this case, they decided to 
prosecute him in their forum. The case went to the Supreme Court, which declared that 
Federal Courts had no business involving themselves in the internal matters of Indian Tribes. 
So, a couple of years later comes what we call the Major Crimes Act, which grants 
jurisdiction to Federal Courts over major crimes, out of which seven can have an Indian 
defendant. It’s the only statute that I know of in the United States-- perhaps in the free 
world-- under which you have to be a certain ethnic minority to qualify for prosecution under 
statute. 


States do not have any jurisdiction on Indian Reservations in the United States unless it is 
granted by special legislation by Congress. In the United States, we have six states that have 
special legislation that was granted back in 1953. This was at the time when Congress was 
interested in getting rid of the so-called “Indian Problem” by getting rid of the legal status of 
Indians-- by erasing you. I was a young man then and still a young man today, in some 
circles I guess. But my Tribe was terminated and, for about ten years, there was litigation 
brought against the termination of our status and we were restored as Indians once again. 
But it was very peculiar, because, after I found out I was terminated and that I was a white 
man, I checked the mirror. Of course, no change. The young white ladies did not look any 
differently at me, although I looked the same towards them, I suppose. While that all 
changed and we were restored as Indians by the Federal Government , the process of that 
kind of action by the federal government caused some devastation in Indian communities. A 
lot of lands were lost. A lot of hearts were broken by promises of the federal government. 
Things didn’t work out. But it was an effort to get Indians off of Indian lands and into the 
mainstream. It’s like a swimming thing: they always want to put us into the mainstream and 
some of us don’t want to swim in the mainstream. 
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Who prosecutes crimes on Indian reservations in the United States? We have Tribal Courts, 
tribal prosecutors. But again, the basic jurisdiction is a misdemeanour. Although Tribes are 
not prohibited from putting major crimes into their law and order codes, we still have this 
concurrent jurisdiction. The Feds have the jurisdiction to prosecute major crimes. Tribes 
usually prosecute misdemeanours. Unfortunately, the prosecution of misdemeanours in Tribal 
Courts are sometimes those felonious acts, those major crimes because the US Attorneys in 
the United States are like little kings. There is no national Indian policy of prosecuting Indian 
crimes in Indian country. Each US Attorney decides his or her approach to the prosecution 
of Indian crimes in Indian country. So there may be some very cooperative US Attorneys in 
certain areas and, in other states, such as South Dakota, for instance, US Attorneys may be 
difficult to deal with and it may be hard to get crimes prosecuted. 


There is a tremendous complaint about the lack of prosecution in child sexual abuse cases. 
It’s one of the major crimes now. It started out with seven crimes, back in the early 1800s. 
Now it’s up to sixteen major crimes. But, US Attorney prosecution and punishment of crimes 
in Indian country are a problem. There are 67 jails in Indian country and there are some 545 
federally recognized Tribes in the United States. One hundred and twenty two Tribes have 
contracts with off-reservation counties for jail space and it is very expensive. The inadequate 
number of jails we have on reservations encourages suicide and suicide attempts. It certainly 
also encourages additional criminal conduct. I think detention as a whole encourages criminal 
conduct because we really don’t deal with corrections in a manner that is profitable for the 
general society once these people are released. I really think there needs to be alternatives to 
incarceration because we are never going to get enough jail space. We’re on the big “jail 
everybody” kick in the United States and certainly, there are some people who deserve to be 
locked up and have the key thrown away. There’s no doubt about that. But, as a nation, we 
ought to be much more creative rather than destructive and we need to deal with alternatives 
to incarceration. Public service, restitution, probation all have some teeth in them. A lot of 
times probation-- especially summer probation-- doesn’t mean a darn thing and we need to 
change that. Our Tribal Courts have been around for quite some time but they have not been 
granted the resources or the status within Tribal Governments that they need. 


In the United States, we have what we call separation of powers in government. We have the 
Executive, the Legislative and Judiciary, and we’re all supposed to be in balance. However, 
we’re always gridlocked with each other. Nonetheless, it’s supposed to theoretically be a 
system of checks and balances. It would look very suspicious if we were at this table right 
here as a Tribal Council of a reservation, and we passed a law about which somebody 
complained, and whose only remedy was to come before us and say, “Why did you pass this 
law?” It would be very hostile to our egos and it would be very difficult to take an objective 
posture with regards to the complaint. 


So there exists the need for an independent judiciary. But unfortunately, for Indians, a 
federal law was passed in 1934 called the Indian Reorganization Act. Many Tribes were 
organized under the Act for the purpose of obtaining loans. But they were all boiler plate 
constitutions that were sort of passed out to various Tribes and they were very one- 
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dimensional. The Tribal Courts were provided for but provided for at the pleasure of the 
Tribal Council. We have one-dimensional governments in Indian country. Council is the 
boss. Sovereign immunity is sometimes posed as a defense to everything. If somebody, a 
tribal member, is walking down on the road and is struck by a tribal vehicle being driven by 
a tribal employee and there is no insurance, shouldn’t that member of the community have 
the opportunity to make a claim against the Tribe? You don’t have a situation in which the 
Tribe waves immunity in those kinds of circumstances. This person is without relief and in 
the United States sovereign immunity is used as a defense, I think, too often. There are about 
176 Tribal Courts in the United States and they are all premised on the adversarial system. 
In criminal matters, you have a prosecutor and somebody defending the defendant, either a 
paralegal or an attorney, sometimes even the defendant himself. Under the Indian Civil 
Rights Act of 1968, Indian defendants have the right to an attorney, but at their own expense. 


We have an Indian Civil Rights Act which is federal law in the United States. Tribal 
governments are not bound by the Constitution of the United States, because Tribal 
governments, according to an old Supreme Court decision, pre-dated the United States. 
Therefore, the Constitution has no application. So we win until 1968, when Congress decided 
it would impose some form of the Bill of Rights on Tribal governments. So we have an 
Indian Civil Rights Act of 1968, which is a modified form of the Bill of Rights. One of the 
modifications is that Indian defendants have the right to seek their own counsel at their own 
expense. The drafters of the Indian Civil Rights Act believed, at that time, that attorneys 
would eat up the Tribal treasuries very quickly if Tribes had to provide free legal assistance. 
Knowing most of my colleagues, I think that is a good observation because they do like to 
keep the meter running! 


Peacemaking 


There’s a big trend these days and conferences around the United States that look to 
traditional peacemaking as an alternative to the adversarial process. A lot of people look to 
the Navaho Nation for their peacemaking forum, which is part of their court systems. I really 
think there is a need to create some cooperation at the local level. I don’t know what goes on 
up here, but I do know there’s always a tug and a pull with courts and with law enforcement 
inside and outside of Indian country. In the eyes of law enforcement officials, judges often 
take too much time. When I was a police officer for the City of Oakland a long time ago, 
we’d sometimes take bad guys and put them in jail, go back out onto the beat, have a cup of 
coffee and there they go again down the street. It doesn’t take long. And that can get 
extremely frustrating when the system does not respond to the safety needs of the 
community and what you seem to be doing as a law enforcement officer is nothing but some 
kind of babysitting. And it’s important that there is an understanding between the judiciary 
and law enforcement officials in terms of goals and philosophy. You know, a lot of times, 
folks who become judges never make it to the street. They never have to deal with the kind 
of problems that police officers see in the street. They see these defendants all dressed up 
like me on a Monday morning for arraignment and how could a nice person like this have 
committed a crime? So the perceptions are different and I think to day, at least in Indian 
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country, there’s some effort being made to cooperate. But it’s important that cooperation take 
place. 


Juvenile Justice 


There was a study by the American Indian Law Center in Albuquerque, New Mexico, that 
cost $750,000 about four years ago. The Department of Justice has put it on a shelf and 
we’ve not seen it. I don’t think the study amounted to much, and that’s why we’re not seeing 
it. Juvenile justice is an afterthought in Indian country. Most Tribal governments, police 
departments and courts don’t have effective juvenile justice programs. There too, we need an 
alternative to incarceration. We can’t put juveniles in the same cell block as adult criminals. 
Too much lip service, I think, and people say it a lot at different conferences around, they 
say our children are our most precious resource. Well, let’s do something about it. It doesn’t 
seem like the most precious resource is getting the guidance, the direction that they should be 
getting and we need to do something about it. 


Conclusion 


I’d like to end here with some recommendations for you. I really think that inter-tribal 
understanding, mutual support and respect for each other is very important. What we do in 
the United States is we fight with each other over many issues. Some are historical; some we 
don’t even know what the origins were. The Hopis and the Navahos, some of that hostility 
ought to be directed to positive energies to do something for what the issues are today. The 
second one, is to build provincial alliances and promote agreements to administer criminal 
justice. In today’s world, it’s hard to deal with criminal justice as being isolated from other 
segments of society. It’s also hard to build alliances with people who are hostile towards 
you. But it is a matter of persuasion, and sometimes you have to talk much more than you 
really care to. But those alliances are very important and I don’t think you can do without 
them. The third recommendation is not to deny the existence of child abuse and domestic 
violence. Where we’re involved with it personally, we need to cut it out and be examples of 
good instead of evil. Fourth, I think we need to participate in the development of juvenile 
justice programs. Fifth, engage in inter-agency cooperation in law enforcement in the courts. 
When I mentioned it before, it’s very important to have that cooperative environment 
between the courts and law enforcement. Not a matter of rubber stamping anything, I think 
it’s a matter of understanding and appreciating what criminal justice needs are. 


I know you’re all getting hungry, so one last point. I think we’ve come this far and a lot of 
people have passed away who have a great belief in what Indian people can do in the future. 
And that they believe you and I can restore some balance and harmony in this world and we 
need to do that. Thank you very much and good luck to you. 
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